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PETITION AND AFFIDAVIT 
FOR POST CONVICTION 
RELIEF 
l. Place of detention if in custody: IJ..~t,_o CoVYe.dt"V\.~ \ Ce-vt.+e~ 
2. Name and location of the Court which imposed judgement/sentence: -n'-z1r_J 
3. The case number and the offense or offenses for which sentence was imposed: 
(a) Case Number: C R-'tooS - t .. 
4. The date upon which sentence was imposed and the terms of sentence: 
a. Date of Sentence: _h_~7'J_l.._l{~, 'l_o_0 _b ___________ _ 
b. Terms of Sentence: b 'jav;t\X.eJi> 11: 7e~xf ~"'lE-t-e.-·M;"'-~{e,. 
PETITION FOR POST CONVICTION RELIEF - I 
Revised 10/13/05 
3. 5. Check whether a finding of guilty was made after a plea: 
I];( Of guilty [ ] Of not guilty 
6. Did you appeal from the judgment of conviction or the imposition of sentence? 
UYes []No 
If so, what was the Docket Number of the Appeal?_ft_j_3_.3_b_,.,_.i.__~------
7. State concisely all the grounds on which you base your application for post 
conviction relief: (Use additional sheets if necessary.) 
(a) 'O~\eJv-J'7 £>...,,l{'1 fle..~ .,_;cl ?C<?YJ{.J 1':1 tk.e-wvv---\-:"- v;o\4.-\:(~1A. of·tt....e.. 
t<'.d-e...v;;J -c.S s·hk Jve.prou:,,s re£u,ve~*" n.,_.<>+·,t-be ;Jll...-t£lL 13e ...... +t,, 7 k"~"''""'t"'":i, 
8. Prior to this petition, have you filed with respect to this conviction: 
a. Petitions in State or Federal Court for habeas corpus? N_O ____ _ 
b. Any other petitions, motions, or applications in any other court? >JO 
c. If you answered yes to a orb above, state the name and court in which each 
petition, motion or application was filed: 
PETITION FOR POST CONVICTION RELIEF - 2 
Revised I0/13/05 
9. If your application is based upon the failure of counsel to adequately represent you, 
state concisely and in detail what counsel failed to do in representing your interests: 
(a) l1<2l C<=> ... K,)o\ v.-cl '"'-e..-t+d:ve In- h;> rcy~5€.h··h.-hbvi w~e"'- ke..--t'z--,lJ 
~b ~ re.se..J ~ ~ co ... i.·-\- tke. )ei.-.-k'"'-l:~"-:1 .:!~r~e,..._+ t'k.if [\>\.'Ylve.,k..«-e,Y h··Vl-1... 
I 0. Are you seeking leave to proceed in forma pauperis, that is, requesting the 
proceeding be at county expense? (If your answer is "yes", you must f;ll out a 
Motion to Proceed in Forma Pauperis and supporting affidavit.) 
[t.{ Yes [ ] No 
11. Are you requesting the appointment of counsel to represent you in this case? (If your 
answer is "yes", you must fill out a Motion for the Appointment of Counsel and supporting 
affidavit, as well as a Motion to Proceed In Forma Pauperis and supporting affidavit.) 
[tAYes [ ] No 
12. State specifically the relief you seek: 
---ri~I- 61.e.-Lti5b~/ k 'rl,\.,.e~ ~ ~teJ....ce £L 'bo M.o\l\.-tk1 ~:~""""....._ ~...._.? 1;0 Mo"-R> 
""'-M-'~ l"\V""-, .,..- ·, Yl. fu ~t-k.v"'c.-4--.e {e be ? iL,..._,J +t,-... 'l-t4J:..ra...._, ~: J ~-...«Lb °h"'-<J 
PETITION FOR POST CONVICTION RELIEF - 3 
Revised 10/13/05 
13. This Petition may be accompanied by affidavits in support of the petition. (Fonns 
for this are available.) 
DATED this 2 o day of __ Wc_l_k _______ . 20 l'L . 
STA TE OF IDAHO ) 
) SS 
County of _A_c.l_~ ___ ) 
J:1 EY'A.e~ Ge-V<-2- l.ofe2- , being sworn, deposes and says that the party is the 
Petitioner in the above-entitled appeal and that all statements in this PETITION FOR POST 
CONVICTION RELIEF are true and correct to the best of his or her knowledge and belief. 
SUBSCRIBED AND SWORN and AFFIRMED to before me this __ day of 
--------' 20 __ . 
(SEAL) Notary Public for Idaho 
Commission expires: ___ _ 
PETITION FOR POST CONVICTION RELIEF - 4 
Revised. I O/l 3/05 
0 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the ';;t O day of ~M~c_ircc_k ___ , 20 12-, I mailed0a 
copy of this PETITION FOR POST CONVICTION RELIEF for the purposes of filing with the 
court and of mailing a true and correct copy via prison mail system to the U.S. mail system to: 
_C--=-e\?\...---r1~~0-'--V' ____ County Prosecuting Attorney 
l JI S A t h a"'-7 St . 
PETITION FOR POST CONV1CTION RELIEF - 5 
Revised I O/J 3/05 
AFFIDAVIT OF FACTS IN SUPPORT OF POST-CONVICTION PETITION 
ST ATE OF IDAHO 
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AFFIDAVIT OF FACTS IN SUPPORT OF POST CONVICTION PETITION - 1 
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ho\i'l?i-\ hv-kz"-eh F~le a 5ve,c.eS5~ue-~e:-L+zz,142--,,.e '1~wveovo-be~ 2f f12~+ ~ 
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Further your affiant sayeth not. 
~UBSCR!BED AND SWORN AND AFFIRMED TO before me this;ZJ1tay of 
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My Commission Expires: 9 -; If-cJ.cJl7 




























In the Supreme Court of the State of Idaho 
· - • - - • - • - - - - - x Docket t>o. 33362 
STA TE OF IDAHO, 
Plaintiff-Respondeilt, 
\ s 
ERNESTO GARZA LOPEZ. 
Defendant-Appellant 
'x 
Appealed from the District Court of the 
Third Judicial District of the State of 
Idaho, in and for the County of Canyon, 
D.B. Meehl, District Court Judge 
IDAHO STA TE APPELLATE PUBLIC DEFENDER'S OFFICE 
Boise, Idaho 
Attorneys for Appellant 
LAWRENCEG. WASDEN 
Attorney General, State of Idaho 
Boise, Idaho 
Attorneys for Respondent 
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x Docket No. 33362 
STA TE OF IDAHO, 
Plaintiff-Respondent. 
vs. 
ERNESTO GARZA LOPEZ. 
Defendant-Appellant 
- - - - - - - - - - - - - - - - - x 
Received from Holly Cotney. 
Court Reporter Pro Tempore, of the abcne-entitled action, and 
lodged with me November 27, 2006 
G. Noel Hales 
Clerk of the District Court 
Deputy Clerk 
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1 District Court of the Third Judicial District 













-x Case No. CR200524716C 
STATE OF IDAHO, 
Plaintiff, 
ERNESTO GARZA LOPEZ, 
Defendant. 
- - - - - - - - - - - x 
REPORTER'S TRANSCRIPT OF PROCEEDINGS 
15 Held on February 13, 2006, before 





































February 13, 2006 
Page 4 
THE COURT: Mr. Sullivan, are you ready to 
go on Mr. Lopez? 
MR. SULLIVAN: Yes, Your Honor, we are. 
THE COURT: The record will show 
Mr. McKenzie, Deputy Prosecutor, represents the 
State. 
I'll ask Mr. Sullivan if this case is 
going to go? 
MR. SULUV AN: Judge, it is not. We have an 
agreement. Mr. Lopez will plead guilty to Count I 
of the information. It's a felony Domestic 
Battery charge. In tum, the State has agreed to 
dismiss Count II and to dismiss the habitual 
violator enhancement. 
MR. MCKENZIE: That's correct, Your Honor. 
THE COURT: Mr. Lopez, is that correct as 
far as you're concerned? 
THE DEFENDANT: Yes. 
THE COURT: Is it your desire then to plead 
guilty to Count I of the information here today? 
THE DEFENDANT: Yes, sir. 
THE COURT: I am going to ask then to make a 
1 (Pages 1 to 4) 
Tucker and Associates, Boise, Idaho, (208) 345-3704 
www.etucker.net 
09 










































statement to me under oath. 
Please raise your right hand as best 
you can. Do you solemnly swear the infonnation 
you're about to give in the matter at hearing will 
be in the best of your knowledge the truth, the 
whole truth, and nothing but the truth, so help 
you God? 
THE DEFENDANT: I do. 
ERNESTO GARZA LOPEZ, 
having been first duly sworn, testified as 
follows: 
EX.A.MINA TION 
BY THE COURT: 
Q. Mr. Lopez, can you promise me your 
decision to plead guilty has been made after 
discussions with your attorney and is totally 




















Q. Other than the terms of the plea 20 
agreement that have just been entered, have there 21 
been any other promises made by the State or any 22 
threats made by the State in order to get you to 23 
plead guilty here today? 24 
A. No. No. 25 
Page 6 
Q. You do understand that by pleading 1 
guilty you waive your right to remain silent as to 2 
these charges, waive your rights to trial by jury, 3 
and any defenses you would have to the charges, 4 
and waive your right to confront witnesses against 5 
you, and that the State will not have to prove 6 
your guilt by any means other than this proceeding 7 
here today? 8 
~ y~ 9 
Q. Now, is it true that on the lst of 10 
September, 2005, you did basically commit Domestic 11 
Battery against Sylvia Ontiveros, a household 112 
member? , 13 
A. Yes, sir. Yes. 14 
Q. And did you strike her in the face on 15 
16 several times with a closed fist? 16 
1 7 A. I don't remember that. I was drunk, 17 
18 Your Honor. Maybe I could have punched her, but I , 18 
19 don't remember. We were both drunk, so probably. I 19 
20 Q. Okay. At this time you were drunk, did i 20 
21 you say? 21 
22 A. We were drinking. l don't know if we 22 
23 were drunk. I know we got into an argument. 23 
24 Q. Okay. Excuse me a second. 24 
25 The Court will indicate that there is a 25 
2 (Pages 5 to 8) 
Page 7 
probable cause affadavit that's been filed in --
on September lst also. The Court is going to take 
judicial notice of that. And with that and the 
defendant's explanation, the Court is going to 
make a finding that there is a factual basis to 
accept the plea of guilty. Therefore, a plea of 
guilty will be accepted to Count I. Count II and 
the habitual violator will be ordered dismissed. 
I will order a presentence 
investigation. I guess that there is also a 
domestic violence investigation, so the Court will 
order that. 
And I will ask the Clerk to give me a 
sentencing date in front of a judge. The 17th of 
April in front of Judge Norton. 
MR. SULLIVAN: And what time is that? 
THE COURT: Ten thirty. I apologize. 
And at this time the defendant will be 
remanded to the custody of the Canyon County 
Sheriff. 
One thing I did not -- I will ask if 
there was any sentencing recommendation agreed 
upon? 
MR. SULLIVAN: It's open. Each side is 
free to argue what they feel is appropriate. 
Page 8 
THE COURT: The record will so show, and 
the defendant will be remanded. 
(Proceedings concluded.) 
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Maiiing' Address (Street or Post Office Box} 
bo~J€ J:l~ '23?0~} 
City, State and Zip Code 
Telephone Number 
CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN THE DISTRICT COURT OF THE lttIR.P JUDICIAL DISTRICT 





CaseNo.: 'b<.:>\'2-r- ·i8f{? 
MOTION AND AFFIDAVIT FOR 
PERMISSION TO PROCEED ON PARTIAL 
PAYMENT OF COURT FEES (PRISONER) 
IMPORTANT NOTICE: Idaho Code§ 31-3220A requires that you serve upon counsel for 
the county sheriff, the department of correction or the private correctional facility, 
whichever may apply, a copy of this motion and affidavit and any other documents filed 
in connection with this request. You must file proof of such service with the court when 
you file this document. 
STATE OF IDAHO ) 
\ ) SS. 
County of _A_&_'l. ____ ) 
[ ] Plaintiff [ ~ Defendant asks to start or defend this case on partial payment of court 
fees, and swears under oath 
1. This is an action for (type of case) P..:::.rf- G.,J.\.vtc{:a0 k'el~f 
believe I'm entitled to get what I am asking for. 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 




2. [ll-J I have not previously brought this claim against the same party or a claim based on 
the same operative facts in any state or federal court. [ ] I have filed this claim against the 
same party or a claim based on the same operative facts in a state or federal court. 
3. I am unable to pay all the court costs now. I have attached to this affidavit a current 
statement of my inmate account, certified by a custodian of inmate accounts, that reflects the 
activity of the account over my period of incarceration or for the last twelve ( 12) months, 
whichever is less. 
4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the 
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly 
balance in my inmate account for the last six (6) months. I also understand that I must pay the 
remainder of the filing fee by making monthly payments of 20% of the preceding month's 
income in my inmate account until the fee is paid in full. 
5. I verify that the statements made in this affidavit are true. I understand that a false 
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14) 
years. 
Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages 
if more space is needed for any response. 
IDENTIFICATION AND RESIDENCE: 
Name: f.'"B@ G-w<.,c. .Lcee:~ ..... Other name(s) I have used: _______ _ 
Address: .1C(
1 
G ? c.d 
1 
? .o. gDy jo 6 I 0 
How long at that address? f2. ~'--f4f Phone: fv' /;4 
Date and place of birth:._--'l~/:......!-1 ~~;_· .c....£...:::.0 _____________ _ 
I I 
DEPENDENTS: 
I am [ pq single [ ] married. If married, you must provide the following information: 
Name of spouse: _ __,1N_,-r-/_,_A_._ _________________ _ 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-10C 2/25/2005 
PAGE2 
My other dependents (including minor children) are: __ fJ_,iff--/.L.;1-_,__ ________ _ 
INCOME: 
Amount of my income: $ . ;30 p~r..{-~k+-f-mCinth p.z•~ iicur 
Other than my inmate account I have outside money from: e;;'~\A/"(,£ f 5 6 . oo J~ v-
fu 11• • r-eJ1vv J;..,__ .l i.· 1 ~ o ~o Lvl.f.r·f ·.fu\.-
My spouse's income:$ JJ //t;- per [ J week [ ] month. 
ASSETS: 
List all real property (land and buildings) owned or being purchased by you. 
Your 




List all other property owned by you and state its value. 
Description (provide description for each item) 
Cash 
Notes and Receivables 
Vehicles: 
Bank/Credit Union/Savings/Checking Accounts 
Stocks/Bonds/Investments/Certificates of Deposit 
Trust Funds 
Retirement Accounts/IRAs/401 (k)s 




MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
















Credit Cards: (list each account number) 











MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
















How much can you borrow? $ ___ ~_r{)_._. __ From whom? __ N__,_/_A _____ _ 
When did you file your last income tax return? ____ Amount of refund:$ ____ _ 
PERSONAL REFERENCES: (These persons must be able to verify information provided) 
Name Address 
::rJ.~lc> 6:'vYeL.+001-t. i l Ce H..f:.-tv' 
KATHY K. RADFORD 
NOTARY PUBLIC 
STATE OF IDAHO 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-10C 2/25/2005 
Phone Years Known 
Signature £Y\ll.C~ ?Vl. ~ lope-z._ 
b--"'-«-sfo Ga>•1.~ L:.ee'Z.-
Typed or Printed Name 
Residing at A ()__ l£J 
My Commissio~pires 9 -10 >Ao!? 
PAGES 
0 
= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 03/20/2012 = 
Doc No: 16002 Name: LOPEZ, ERNESTO GARZA 
Account: CHK Status: ACTIVE 
ICC/UNIT G PRES FACIL 
TIER-1 CELL-11 
Transaction Dates: 03/20/2011-03/20/2012 
Beginning Total Total Current 
Balance Charges Payments Balance 
23.58 310.67 301.90 14.81 
================================ TRANSACTIONS ================================ 
Date Batch Description Ref Doc Amount Balance 
03/22/2011 IC0537335-009 099-COMM SPL 
03/28/2011 IC0537963-001 070-PHOTO COPY 
03/29/2011 IC0538014-006 099-COMM SPL 
04/12/2011 IC0540140-008 099-COMM SPL 
06/08/2011 HQ0546969-005 026-JAIL INCOM 
07/07/2011 IC0550195-030 071-MED CO-PAY 
07/ll/2011 HQ0550594-006 026-JAIL INCOM 
07/12/2011 IC0550718-011 099-COMM SPL 
07/26/2011 IC0552134-009 099-COMM SPL 
08/09/2011 HQ0553935-006 026-JAIL INCOM 
08/16/2011 IC0554599-011 099-COMM SPL 
08/23/2011 IC0555424-010 099-COMM SPL 
09/02/2011 IC0556758-016 070-PHOTO COPY 
09/09/2011 HQ0557545-007 026-JAIL INCOM 
09/13/2011 IC0557863-010 099-COMM SPL 
09/29/2011 HQ0559558-009 061-CK INMATE 
10/l0/2011 HQ0560804-005 026-JAIL INCOM 
lO/l0/2011 HQ0560805-002 062-CHILD SUPP 
10/ll/2011 IC0560860-011 099-COMM SPL 
10/18/2011 IC0561601-014 099-COMM SPL 
11/01/2011 IC0563142-008 099-COMM SPL 
11/07/2011 HQ0564144-005 026-JAIL INCOM 
11/07/2011 HQ0564145-002 062-CHILD SUPP 
ll/15/2011 IC0564880-014 099-COMM SPL 
12/07/2011 HQ0567423-004 026-JAIL INCOM 
12/07/2011 HQ0567424-002 062-CHILD SUPP 
12/l3/2011 IC0567959-022 099-COMM SPL 
12/l6/2011 IC0568405-022 099-COMM SPL 
12/27/2011 IC0569352-025 099-COMM SPL 
01/09/2012 HQ0570938-005 026-JAIL INCOM 
01/09/2012 HQ0570939-002 062-CHILD SUPP 
01/l7/2012 IC0571715-028 099-COMM SPL 
01/19/2012 HQ0572058-007 061-CK INMATE 
01/24/2012 IC0572406-022 099-COMM SPL 
02/03/2012 HQ0573702-005 026-JAIL INCOM 
02/03/2012 HQ0573703-002 062-CHILD SUPP 
02/07/2012 IC0574154-025 099-COMM SPL 
02/l6/2012 HQ0575307-002 061-CK INMATE 



































































































= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 03/20/2012 = 
Doc No: 16002 Name: LOPEZ, ERNESTO GARZA 
Account: CHK Status: ACTIVE 
ICC/UNIT G PRES FACIL 
TIER-1 CELL-11 
Transaction Dates: 03/20/2011-03/20/2012 
Beginning Total Total Current 
Balance Charges Payments Balance 
23.58 310.67 301.90 14.81 
================================ TRANSACTIONS ================================ 
Date Batch Description Ref Doc Amount Balance 
---------- ------------- ------------------ ---------- ---------- ------ - - - -
02/28/2012 IC0576277-028 099-COMM SPL 3.59DB 0.18 
03/06/2012 HQ0577160-006 026-JAIL IN COM FEB.PAY 56.40 56.58 
03/06/2012 HQ0577161-002 062-CHILD SUPP 141511 28.20DB 28.38 
03/13/2012 IC0578019-041 099-COMM SPL 13.57DB 14.81 
Inmate name &~.es&~:.<. kpei.. 
IDOC No. J"' 06 '2.. 
-------~ 
Address:ICC. G- H,J. 'P.6. ')06/D 
&;\e :rJ~kc 
Defendant 
F I L16JD 
---A.M.~P.M. 
Mt~R 2 5 2012 . 
CANYON COUNTY CLERK 
S HILL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
--~~-----
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CAN YcU 

















, Defendant, in the above 
entitled matter and moves this Honorable Court to grant Defendant's Motion for Appointment of 
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for 
Appointment of Counsel. 
I. Defendant is currently incarcerated within the Idaho Department of Corrections 
under the direct care, custody and control ofWarden_Lu_e_"-1-+-l_£At_-___________ _ 
of the .L:G~c Covv-et\-(,"'"~l ce.,,_tev-
2. The issues to be presented in this case may become to complex for the Defendant 
to properly pursue. Defendant lacks the knowledge and skill needed to represent 
him/herself. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - I 
Revised 10106105 
3. Defendant required assistance completing these pleadings, as{fi9~she was unable 
to do it him/herself. 
4. Other: A.~ ,L,C';~(".R. en 1.,v •• :{e.. rl~ k;;i,)L ~+c. h.;1~ <;cla:.l l~l 
DA TED this 2.Q day 
AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL 
STATE OF IDAHO ) 
) SS 
County of _A_J_a-____ ) 
-'-E_v-_11.._e~rb~o_C:_:;-_~_"'1-_~_lo-"'--'_._·f-€:.~"2..... ___ , after first being duly sworn upon his/her oath, deposes 
and says as follows: 
1. I am the Affiant in the above-entitled case; 
2. I am currently residing at the IJ?.ko W'<Yec-l-i"t.t.cl Ce"t-4-£11" ---' 
under the care, custody and control of Warden_W~e~""q-0L_·-e_v-_______ _ 
3. I am indigent and do not have any funds to hire private counsel; 
4. I am without bank accounts, stocks, bonds, real estate or any other form of real 
property; 
5. I am unable to provide any other form of security; 
6. I am untrained in the law; 
7. If I am forced to proceed without counsel being appointed I will be unfairly 
handicapped in competing with trained and competent counsel of the State; 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2 
Revised: I 0106105 
Further your affiant sayeth naught. 
WHEREFORE, Defendant respectfully prays that this Honorable Court issue 
it's Order granting Defendant's Motion for Appointment of Counsel to represent his/her interest, 
or in the alternative grant any such relief to which it may appear the Defendant is entitled to. 
DA TED This 2n_ day of _M-"-'c.'-v-=-c_k ________ , 20 l-:L . 
SUBSCRIBED AND SWORN AND AFFIRMED to before me this ;tt:t'tday 
(SEAL)f KATHY K. RADFORD 
NOTfi.RY PUBLIC 
ST:\TE o;: IDAHO 
~~~--'¥f,:".t.,<;..:~-.. ..,.,..;, _~,·n~~-~--....a 
c;f.i'fuf//~Qug~ NotafYPll'Z for Idaho 
Commission expires: 9 -; 6 >t{JJ 7 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the 2.f:L_ day of _h_c,_..--_c_lt ____ , 20 rt.. , I 
mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF 
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via 
prison mail system for processing to the U.S. mail system to: 
__ C--=-i-='-L-+t;J-'-o "'---- County Prosecuting Attorney 
MOTION AND AFFIDA VII IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4 
Revised I 0106!05 
J~~ E D P.M. 
APR O 5 2012 
CANYON COUNTY CLERK 
K GORDILLO, DEl*UTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, !N AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Plaintiff, 
-vs-












ORDER OF VOLUNTARY 
DISQUALIFICATION 
CASE NO: CV12-2895 
The undersigned, Molly J. Huskey, District Judge for the Third Judicial District of the 
State of Idaho voluntarily disqualifies herself from hearing the above entitled case pursuant 
to Rule 40(d)(4) of the Idaho Rules of Civil Procedure. 
NOW, THEREFORE, IT IS HEREBY ORDERED that the said Molly J. Husky is 
disqualified from sitting on the above matter. 
Dated this J}~ day of April, 2012. 
ORDER OF VOLUNTARY DISQUALIFICATION -1 
CERTIFICATE OF SERVICE 
The undersigned certifies that on 5_ day of April, 2012, s/he served a true and 
correct copy of the original of the foregoing ORDER OF VOLUNTARY 
D!SQUAL!F!CATION on the following individuals in the manner described: 
• upon counsel for plaintiff 
,/Bryon Taylor 
/' Prosecutor 
Caldwell, Idaho 83605 
• upon defendant: 
Ernesto Garza Lopez #16002 
ICC 
GPod111A 
P.O. Box 70010 
Boise, Idaho 83707 
• and upon Trial Court Administrator: 
Y Dan Kessler 
1115 Albany 
Caldwell, Idaho 83605 
and/or whens/he deposited each a copy of the foregoing ORDER in the U.S. Mail with 
sufficient postage to individuals at the addresses listed above. 
CHRIS YAMAMOTO, Clerk of the Court 
B~ CPriH~ 
Deputy Clerk of the Court 
ORDER OF VOLUNTARY DISQUALIFICATION -2 
P;+-A M ____ P.~JL &
ctLED 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Petitioner, 
-vs-












Case No. CV 2012-02895*C 
ORDER APPOINTING PUBLIC 
DEFENDER ON PETITION FOR 
POST-CONVICTION RELIEF 
The petitioner filed a pro se Petition for Post-Conviction relief on March 26, 2012 
together with a Motion for Appointment of Counsel and a Motion for Fee Waiver, and 
Good Cause Appearing, 
ORDER 
IT IS HEREBY ORDERED, and this does ORDER, that Petitioner's Motion for 
Appointment of Counsel be, and is hereby GRANTED. 
ORDER APPOINTING PUBLIC DEFENDER 
ON PETITION FOR POST-CONVICTION RELIEF I. 
IT IS FURTHER ORDERED, and this does ORDER, that the Canyon County Public 
Defenders Office, or, if necessary, conflict counsel, be, and is hereby, APPOINTED to represent 
the Petitioner on his Petition for Post-Conviction Relief filed herein. 
IT IS STILL FURTHER ORDERED, and this does ORDER, that Petitioner's Motion for 
Fee Waiver be, and is hereby GRANTED 
DATED: April J.12., 2012 
ORDER APPOINTING PUBLIC DEFENDER 
ON PETITION FOR POST-CONVICTION RELIEF 2. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and conect copy of the foregoing Order Appointing 
Public Defender on Petition for Post-Conviction Relief was mailed to the following persons on 
this _jJ_ day of April, 2012. 
Ernesto Garza Lopez, IDOC # 16002 
l.C.C., G-Pod 
P.O. Box 70010 
Boise, ID 38707 
Mark J. Mimura 
CANYON COUNTY PUBLIC DEFENDER 
510 Arthur Street 
Caldwell, ID 83605 
Bryan Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, ID 83605 
Idaho Department of Correction 
CENTRAI, RECORDS 
1299 N. Orchard St., Suite 110 
Boise, ID 83 706-2266 
Chris Yamamoto 
Clerk of the District Court 
BY({),~ 
Depuy 
ORDER APPOINTING PUBLIC DEFENDER 
ON PETITION FOR POST-CONVICTION RELIEF 3. 
BRYAN F. TAYLOR, ISB #6400 
CARL TON R. ERICSON, ISB #5845 
Canyon County Prosecuting Attorney 
Canyon County Courthouse 
1115 Albany Street 
Caldwell, Idaho 83605 
Telephone: (208) 454-7391 
cericson@canyonco.org 
Attorneys for Respondent 
I L /~ D 
·~----·J..M.~tQ,=P.M 
APR 11 2012 
CANYON COUNTY Ct.f:PiK 
B HATFIELD. DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 




STATE OF IDAHO, 
Respondent. 
Respondent State of Idaho, by and through its attorney Carlton R. Ericson of the Canyon 
County Prosecuting Attorney's Office, hereby answers the Petition for Post-Conviction Relief in 
the above-entitled action as follows: 
I. Respondent denies all allegations contained in the petition not herein expressly 
and specifically admitted. 
2. Respondent admits paragraphs 1 through 6. 
3. Respondent denies paragraph 7. 
4. To the extent paragraphs 8 through 13 require an answer, Respondent denies the 
same. 
ANSWER 
ERNESTO LOPEZ, CV12-2895 
Page I of3 
FIRST AFFIRMATIVE DEFENSE 
Petitioner's Petition fails to state any grounds upon which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 
Some or all of the Petitioner's claims should have been raised on direct appeal. 
THIRD AFFIRMATIVE DEFENSE 
Petitioner's Petition is time-barred by the statute of limitation. 
FOURTH AFFIRMATIVE DEFENSE 
Petitioner has failed to verify his/her petition. 
FIFTH AFFIRMATIVE DEFENSE 
Petitioner's Petition is not supported by admissible evidence justifying any relief. 
SIXTH AFFIRMATIVE DEFENSE 
Petitioner's Petition is an improper successive petition. 
SEVENTH AFFIRMATIVE DEFENSE 
Petitioner's Petition fails to allege sufficient facts to warrant a finding that counsel's 
performance was deficient and/or that any deficiency prejudiced the Petitioner. 
WHEREFORE, Respondent prays for relief as follows: 
a) That Petitioner's claims for post-conviction relief be denied and/or dismissed; and 
b) For such other and further relief as the court deems necessary in the case. 
DATED: April~ 2012. 
~ct<V--
cariton R. Ericson 
Deputy Prosecuting Attorney 
ANSWER 
ERNESTO LOPEZ, CVIZ-2895 
Page 2 of3 
0033 
CERTIFICATE OF SERVICE 
I hereby certify that on this -l)fday of April, 2012, I caused a true and correct copy of 
the foregoing ANSWER to be servea on the following in the manner indicated: 
Ernesto Garza Lopez, No. 16002 
Idaho Department of Corrections 
GPod 
P.O. Box 70010 
Boise, Idaho 83707 
ANSWER 
ERNESTO LOPEZ, CVIZ-2895 
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THE ST ATE OF IDAHO, 
Respondent. 
Case No. CV 2012-02895*C 




This matter is before the Court on a Petition and Affidavit for Post-Conviction Relief filed by 
the Petitioner pro se on March 26, 2012. Pursuant to the Petitioner's request, an attorney was 
appointed to represent Petitioner in this proceeding. An Answer has been filed by Respondent. 
Petitioner's Petition for Post-Conviction Relief is grounded upon claims that his plea of 
guilty was not intelligently, knowingly and voluntarily made in violation of the due process 
requirements of the Idaho and federal constitutions and ineffective assistance of counsel for 
NOTICE OF INTENT TO SUMMARILY DISMISS 
APPLICATION FOR POST-CONVICTION RELIEF 1 
counsel's failure to present to the court at sentencing the agreement that was the basis of Petitioner's 
plea of guilty. 
Upon review of the file and record in this case, in the underlying criminal case as well as a 
prior post-conviction relief act proceedings, Ernesto Garza Lopez v. State, Canyon County case 
number CV 2007-7250*C, the Court finds and concludes as foilows: 
Prior Proceedings 
On May 16, 2006, this Court pronounced judgment upon Petitioner's plea of guilty to the 
felony crime of Domestic Battery (Traumatic Injury) in the case entitled State v. Ernesto Garza 
Lopez, Canyon County case number CR 2005-24716*C. The Court sentenced the defendant to the 
custody of the Idaho State Board of Correction for a minimum period of confinement of six ( 6) years 
followed by a subsequent indeterminate period of confinement not to exceed four ( 4) years for a 
unified sentence of ten (10) years. The Judgment and Commitment was filed on May 24, 2006. 
Petitioner then filed a Rule 35 motion for reduction of sentence on June 16, 2006, which was 
subsequently denied. 
Petitioner thereafter timely appealed the denial of his Rule 35 motion. The denial of the Rule 
35 motion was affirmed by the Idaho Court of Appeals in an unpublished decision filed August 17, 
2007 (2007 Unpublished Decision No. 556, Docket No. 33362). The decision of the Idaho Court of 
Appeals became final on September 13, 2007. 
Thereafter, on December 17, 2008, Petitioner filed a motion for correction of an illegal 
sentence pursuant to I.C.R. 35. That motion was denied by Hon. Thomas J. Ryan on January 13, 
2009. The denial of the motion to correct an illegal sentence was not appealed. 
NOTICE OF INTENT TO SUMMARILY DISMISS 
APPLICATION FOR POST-CONVICTION RELIEF 
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On July 10, 2007, Petitioner filed a pro se Petition for Post-Conviction Relief as Canyon 
County case number CV 2007-07250*C. Petitioner's fourth claim for relief (ii 4(i), July 10, 2007 
Petition) asserts: "Lopez's plea was not, then knowing, intelligent, or voluntary." (Emphasis in 
original). In his fifth claim for relief, Petitioner asserted that his guilty plea was coerced and alleged 
ineffective assistance of counsel at sentencing. At Petitioner's request, counsel was appointed to 
represent him in his post-conviction relief act proceedings. On November 14, 2007 Judge Ryan 
caused to be filed, and served, in Petitioner's post-conviction relief act proceeding copies of 
transcripts obtained by the court from the Idaho Supreme Court in response to Petitioner's counsel's 
request for transcripts. The transcripts filed included the change of plea hearing before Judge Meehl 
on February I 3, 2006 and the sentencing hearing before this Court on May 16, 2006. The transcript 
of the February 13, 2006 change of plea hearing before Judge Meehl filed in case number CV 2007-
07250*C (hereafter, "2007 PCR") is the same transcript that Petitioner has appended to his Petition 
for Post-conviction Relief in the case now before the Court and upon which Petitioner grounds his 
due process claim for relief. Following a substitution of counsel in the 2007 PCR, Petitioner's newly 
appointed counsel filed an "Affidavit of Duplicate Filing," on September 25, 2009, with copies of 
the February 13, 2006 change of plea and the May 16, 2006 sentencing transcripts attached. 
Thereafter, Judge Ryan entered his Memorandum Decision and Order granting the State's motion for 
summary dismissal of the 2007 PCR proceeding. 
Petitioner timely appealed Judge Ryan's action in granting summary dismissal. On March 
1 1, 2011, the Idaho Court of Appeals affirmed the order summarily dismissing Petitioner's 2007 
PCR case (2011 Unpublished Opinion No. 383, Docket No. 37206). That decision became final 
NOTICE OF INTENT TO SUMMARILY DISMISS 
APPLICATION FOR POST-CONVICTION RELIEF 3 
June 1, 2011. 
Judicial Notice 
Pursuant to I.R.E. 20I(c), the Court hereby takes judicial notice of each of the herein 
referenced filings and documents in this case, in the underlying criminal case and in the 2007 PCR 
case. 
Law & Analysis 
I. Summary Disposition 
Idaho Code Section I 9-4906(b) authorizes summary dismissal of an application for post-
conviction relief; either pursuant to motion of a party or upon the court's own initiative. See Kirkland 
v. State, 143 Idaho 544, 546 (2006). Summary dismissal is permissible only when the applicant's 
evidence has raised no genuine issue of material fact which, if resolved in the applicant's favor, 
would entitle, the applicant to the requested relief. State v. Newman, 140 Idaho 491, 492-93 
(Ct.App. 2004). If such a factual issue is presented, an evidentiary hearing must be conducted. Id. at 
493, citingGonzalesv. State, 120 Idaho 759, 763 (Ct. App. 1991). 
2. Timeliness of Petitioner's Application 
a) Statutory Requirement 
Idaho Code Section l 9-4902(a) provides: 
An application may be filed at any time within one ( 1) year from the 
expiration of the time for appeal or from the determination of an 
appeal or from the determination of a proceeding following an 
appeal, whichever is later. (Emphasis added). 
b) Petitioner's Claims for Relief are Barred by the Statute of Limitations 
The Judgment and Conviction in the underlying criminal case was file stamped by the Clerk 
NOTICE OF INTENT TO SUMMARILY DISMISS 
APPLICATION FOR POST-CONVICTION RELIEF 4 
of the District Court on May 24, 2006. The Court did not retain jurisdiction pursuant to I.C. § 19-
2601(4). The decision of the Idaho Court of Appeals affirming the denial of Petitioner's Rule 35 
motion became final upon the issuance of the Remittitur on September 13, 2007. The decision of 
the Idaho Court of Appeals simply affirmed the denial of Petitioner's Rule 35 motion. There were 
no proceedings following the appeal within the meaning of LC. § l 9-4902(a). Thus, Petitioner's 
time for filing a petition for post-conviction relief predicated upon claims arising from the 
Petitioner's change of plea in the underlying criminal case was one (1) year from the date the 
decision of the Idaho Court of Appeals became final; or, on or about October 4, 2008. Petitioner's 
time to file a Petition for Post-Conviction Relief challenging the change of plea expired long before 
his successive Petition was filed on March 26, 2012. Person v. State, 147 Idaho 453, 454 (Ct. App. 
2009). 
Accordingly, the Court finds and concludes that Petitioner's Petition for Post-Conviction 
Relief filed March 26, 2010 is untimely, is barred by the statute of limitations in 1.C. § I 9-4902( a), 
and is subject to summary dismissal. 
3. Successive Petition 
Petitioner's March 26, 2012 "successive" petition was accompanied by a Motion for Leave to 
File a Successive Petition for Post-Conviction Relief. That motion has not been noticed for hearing 
nor has leave of the court been granted for the filing of a successive petition for post-conviction 
relief. 
a. Applicable .Statute 
Idaho Code§ ~908 provides: 
Waiver~of or failure to assert claims. - All grounds for relief 
available to an applicant under this act must be raised in his original, 
supplemental or amended application. Any ground finally adjudicated 
or not so raised, or knowingly, voluntarily and intelligently waived in 
NOTICE OF INTENT TO SUMMARILY DISMISS 
APPLICATION FOR POST-CONVICTION RELIEF 5 
the proceeding that resulted in the conviction or sentence or in any 
other proceeding the applicant has taken to secure relief may not be 
the basis for a subsequent application, unless the court finds a ground 
for relief asserted which for sufficient reason was not asserted or was 
inadequately raised in the original, supplemental, or amended 
application. (Emphasis added). 
b. Petitioner's Petition is Barred by I.C. § 19-4908 
Petitioner's present petition for post-conviction relief asserts two issues. First it challenges 
the Petitioner's plea of guilty entered on February 13, 2006, asserting that the plea was not 
intelligently, knowingly and voluntarily entered. Second, Petitioner alleges ineffective assistance of 
counsel at the sentencing hearing for failing to present to the court the agreement which influenced 
Petitioner to enter his plea of guilty. 
Petitioner's challenge to his plea of guilty was specifically raised in the 2007 PCR case. See 
,.; 4(i) of the prose Petition filed July 10, 2007. The evidence, which the Petitioner has appended to 
his petition in the case now before this Court, the transcript of the February 13, 2006 change of plea 
hearing before Hon. Daniel Meehl was requested by his post-conviction counsel in the 2007 PCR 
case. See Motion for Transcripts filed by Petitioner's post-conviction counsel, Ms. Dodge, on 
October 25, 2007. The Judge Ryan obtained the requested transcripts, including the transcript of the 
February 13, 2006 change of plea, from the Idaho Supreme Court and filed and served them on the 
attorneys for both Petitioner and Respondent on November 14, 2007. See Order filed November 14, 
2007. Thereafter, on September 25, 2009, Petitioner then post-conviction counsel re-filed those 
same transcripts. See Affidavit of Duplicate Filing filed September 25, 2009. On July 2, 2008, 
Petitioner's post-conviction counsel filed a Request for Hearing which advised the court that 
Petitioner would not be filing an amended PCR petition but would be standing on the original 
petition filed by Petitioner in the 2007 PCR. Ultimately, the Respondent filed its Answer together 
with a motion for summary dismissal and brief in support thereof specifically addressing Petitioner's 
claim that his plea of guilty was not made knowingly, intelligently and voluntarily. 
Following a number of delays, the Respondent's Motion for Summary Dismissal came on for 
hearing before Judge Ryan on September 18, 2009. Fallowing hearing, the motion was taken under 
NOTICE OF INTENT TO SUMMARILY DISMISS 
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advisement by Judge Ryan. On November 23, 2009, Judge Ryan issued his Memorandum Decision 
and Order granting Respondent's Motion for Summary Dismissal. Hereafter "2007 Order." Judge 
Ryan specifically addressed Petitioner's claim that his guilty plea was not knowingly, intelligently or 
voluntarily made and found that those allegations by the Petitioner failed to raise a genuine issue of 
material fact and that summary dismissal of that claim for relief was appropriate. Judge Ryan held 
that Petitioner's guilty plea was in conformity with the requirements of I. C.R. 11 ( c ). 2007 Order at 
p. 11. 
Petitioner's second claim for relief in the instant case alleges ineffective assistance of counsel 
at the sentencing hearing for failing to present to the court the agreement which influenced Petitioner 
to enter his plea of guilty. Although worded slightly differently, the gravamen of this allegation is 
similar to the allegations of ineffective assistance of counsel at the sentencing hearing contained in 
Petitioner's fifth claim for relief in the 2007 PCR proceeding. 
In his Memorandum Decision and Order in the 2007 PCR case, Judge held that Petitioner's 
allegation that he pled guilty in good faith on his misguided understanding of the sentencing 
agreement from counsel's insistence and assurance that he would be dealt with minimally. would 
receive a minor sentence, and that the court would follow the prosecutor's, and his counsel's, 
recommendations were "clearly disproved by the record in the original proceedings." 2007 Order, at 
if4A, p. 10. Likewise, Judge Ryan found that Petitioner's assertion that his guilty plea was the result 
of coercion did not raise a genuine issue of material fact and that the record clearly rebutted 
Petitioner's allegation that his plea was not voluntary. 2007 Order at pp 10-11. 
Petitioner timely appealed the summary dismissal of the 2007 PCR petition. Judge Ryan's 
summary dismissal of Petitioner's 2007 PCR petition was affirmed on appeal by the Idaho Court of 
Appeals in its 2011 Unpublished Opinion No. 383 (Docket No. 37206) filed March 11, 2011, which 
became final on June 11, 2011. 
Accordingly, the Court finds and concludes that Petitioner's claims for relief in the instant 
case were previously raised and fully adjudicated in the 2007 PCR Petition and that I.C. § 19-4908 
bars Petitioner's 2012 Petition. 
The Court further finds and concludes that the Petitioner is not entitled to post-conviction 
NOTICE OF INTENT TO SUMMARILY DISMISS 
APPLICATION FOR POST-CONVICTION RELIEF 7 
relief and that no purpose would be served by any further proceedings. 
Therefore, 
ORDER 
IT IS HEREBY ORDERED, and this does ORDER, that this Court hereby gives NOTICE 
OF ITS INTENTION TO DISMISS the Petition for Post-Conviction Relief filed in this case for the 
reasons set-forth above. 
IT IS FURTHER ORDERED, and this does ORDER, that Petitioner is given twenty (20) 
days from the date of this Order in which to reply to the proposed dismissal. 
DATED: April _Jj_, 2012. 
NOTICE OF INTENT TO SUMMARILY DISMISS 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of Intent to 
Summarily Dismiss Application for Post-Conviction Relief was served upon the following persons 
on this )\c:P day of April, 2012. 
Ernesto Garza Lopez, IDOC No. 16002 
LC.C., G-Pod 
P. 0. Box 70010 
Boise, ID 83 707 
MarkJ. Mimura 
Canyon County Public Defenders 
510 Arthur Street 
Caldwell, ID 83605 
Bryan F. Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
I I I 5 Albany St. 
Caldwell, ID 83605 
Idaho Department of Corrections 
CENTRAL RECORDS 
I 299 N. Orchard St., Suite I I 0 
Boise, ID 83706-2266 
Chris Yamamoto, 
Clerk of the District Court 
NOTICE OF INTENT TO SUMMARILY DISMISS 
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~ FfAYNe, DEPUTY . 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 














Case No. CV 2012-02895*C 
ORDER STRIKING PLEADINGS 
AND ORDER OF DISMISSAL 
THE ST ATE OF IDAHO, 
Respondent. 
A NOTICE OF INTENT TO SUMMARILY DISMISS APPLICATION FOR POST-
CONVICTION RELIEF, setting-forth the grounds upon which the Court intended to order summary 
dismissal of the above-entitled action and granting Petitioner twenty (20) days in which to respond 
to the proposed dismissal was filed and served on April 16, 2012. 
On May 9, 2012, Petitioner, who is represented, at his request, by appointed counsel filed, 
prose, a Motion for Enlargement of Time to Respond to Notice oflntent to Dismiss Application for 
ORDER STRIKING PLEADINGS AND ORDER OF DISMISSAL 
Post-Conviction Relief together with a supporting affidavit; neither of which were served upon his 
appointed counsel. Petitioner's pro se motion for enlargement of time asserts that it was filed 
because his appointed counsel had taken no action to address the Court's Notice ofintent to Dismiss. 
Petitioner's affidavit contains no facts, authority or good cause challenging the Court's determination 
that his claims for relief are: 1) barred by the statute of limitations; and, 2) that his petition is barred 
by I.C. § 19-4908. 
Petitioner is now, and was at the time of the filing of the prose motion, pursuant to his own 
request, represented by court appointed counsel. The Court, therefore, will order Petitioner's prose 
motion and supporting affidavit, stricken. 
It has been thirty-one (31) days since the Comi issued its notice of intent to summarily 
dismiss and no response thereto has been filed. The time for Petitioner to respond to the Court's 
Notice ofintent to Summarily Dismiss Application for Post-Conviction Relief has passed. 
The Court finds and concludes for the reasons fully set-forth the Notice of Intent to 
Summarily Dismiss that Petitioner's Petition for Post-Conviction Reliefraises no genuine issue of 
material fact that, if resolved in Petitioner's favor, would entitle Petitioner to relief. The Court 
further finds and concludes that Petitioner is not entitled to post-conviction relief and that no purpose 
would be served by any further proceedings. 
Therefore, 
ORDER STRIKfNG PLEADfNGS AND ORDER OF DISMISSAL 2 
IT IS HEREBY ORDERED, and this does ORDER, that Petitioner's pro se Motion for 
Enlargement of Time and supporting affidavit filed May 9, 2012 be, and are hereby, STRICKEN. 
IT IS FURTHER ORDERED, and this does ORDER, that Petitioner's Petition for Post-
Conviction Relief be, and is hereby DISMISSED. 
DATED: May 11_, 2012. 
ORDER STRIKING PLEADINGS AND ORDER OF DISMISSAL 3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Qr}ier Striking Pleadings 
and Order of Dismissal was served upon the following persons on this JlY day of May, 2012. 
t 
Ernesto Garza Lopez, IDOC No. 16002 
I.C.C., G-Pod 
P. 0. Box 70010 
Boise, ID 83707 
Mark J. Mimura 
Canyon County Public Defenders 
510 Arthur Street 
Caldwell, ID 83605 
Bryan F. Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany St. 
Caldwell, ID 83605 
Idaho Department of Corrections 
CENTRAL RECORDS 
1299 N. Orchard St., Suite 110 
Boise, ID 83 706-2266 
Chris Yamamoto, 
Clerk of the District Court 
~ 
~~~/.~ By: ___ (_ ,,.,,'_'f fc. __ -"-f/· ______ _ 
Deputy Clerk 
ORDER STRIKING PLEADINGS AND ORDER OF DISMISSAL 4 
Inmate name err~'+"" Gun lopei_ 
IDOC No. J 6 oo 7-
~~-=~---
AddressICL'.. G-JtJA P.O.Box0viJ/O 
_0.::se, TJ,;.ko 2390? 
/ 
Defendant/ Appel !ant 
IN THE DISTRICT COURT OF THE Tl·LL1'<.0 JUDICIAL DISTRICT ------















Case No. C.V- lt12. · 01 {:'15' 't'.c_ 
NOTICE OF APPEAL 
TO: THE ABOVE RESPONDENTS, -~-----'--'-O~----------------· 
AND THE PARTY'S ATTORNEYS, S{lftG. OF IOAJiv Pfo&:;,,.+~ ... ~ lrITo(<._NE. _ ,___ _ _ 
AND THE CLERK OF THE ABOVE ENTITLED 
-·---~---··~-----
COURT: 
NOTICE IS HEREBY GIVEN THAT 
l. The above named Appellant(s) ES\NG.510 C-A{J,-zA L.oPcl-
appeal(s) against the above named respondent(s) to the Idaho Supreme Court from (the final 
------~---
entered in the above-entitled action (proceeding) on the _I! day of -----oT----------· 
20 1-:L, Honorable Judge J ~..-.eJ C. Mo·A,:.tf-.~_ presiding. 
NOTICE OF APPEAL - l 
Revised: 10114!05 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or 
orders described in paragraph 1 above are appealable orders under and pursuant to Rule 
.J.A J( II (a,)(1) [e.g. (l l(c)(l)), or (l2(a))] I.A.R. 
3. A preliminary statement of the issues on appeal which the appellant then intends to 
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant 
from asserting other issues on appeal. 
L Tit e co (,y-t eYreJ ; "' s-f ,,,_;/\ .. tu} p~-t ,·fi·ol\k!r f P"o ::;e '""0 -tot.;·~ r r;: .... L~.~J21-.'\.e..(.f 
o'-\-. +:IN\.~ ic respo•il ~ fvu"f:·ce .:if :rde~L£_~ 
'1, Tk~ Cov,,..t t ""f"'Ofe,,~L7 ,J; }M.~Hec-V 2 f pl•c.._',JJ ~l;:'J.J..>"1 ·t;,,.., f 0 >f-Ci.JV'..t.-\c.f10,, 
-·-------------· ----
4.(a) Is a reporter's transcript requested? -·-· 
(b) The appellant requests the preparation of the following portions of the 
reporter's transcript: 
D The entire reporter's standard transcript as defined in Rule 25(a), I.A.R. 
NOTICE OF APPEAL - 2 
Revised I O!J 4!05 
D The entire reporter's transcript supplemented by the following: 
D Voir Dire examination of jury 
D Closing arguments of counsel 
D The following reporter's partial transcript:-----------~ 
D The testimony of witness( es) -----------------
D Conferences on requested instructions 
D Instructions verbally given by court 
5. The appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28, I.A.R. 
D All requested and given jury instructions 
0 The deposition of: 
[J Plaintiffs motion for continuance of trial 
6. I certify: 
(a) That a copy of this notice of appeal has been served on the reporter. 
(b)(I) 0 That the clerk of the district court or administrative agency has been paid the 
estimated fee for preparation of the reporter's transcript. 
(2) g' That the appellant is exempt from paying the estimated transcript fee because 
NOTICE OF APPEAL - 3 
Revised I Oii 4105 
(c)(l) 0 That the estimated fee for preparation of the clerk or agency's record has been 
paid. 
(2) 0 That the appellant is exempt from paying the estimated fee for the preparation 
of the record because 
(d)(I) 0 That the appellate filing fee has been paid. 
(2) 0 That appellate is exempt from paying the appellate filing fee because---·-
(e) That service has been made upon all parties required to be served pursuant to 
Rule 20, and the attorney general ofldaho pursuant to Section 67-1401(1), Idaho Code. 
1(,, 
DATED THIS ~-day of 20 _J?.... . 
STATE OF IDAHO 
County of Ad."2.. ·---
NOTICE OF APPEAL -4 




, being sworn, deposes and says: 
That the party is the appellant in the above-entitled appeal and that all statements in this 
() //-1 
SUBSCRIBED AND SWORN to before me this~- day of 
20 i :2-. 
(SEAL) 
CERTIFICATE OF MAILING 
41.r 
I HEREBY CERTIFY That on the __:tL_ day of __ '"'_"'"_e.. __________ , 20 r:t, I 
mailed a true and correct copy of the NOTICE OF APPEAL via prison mail system for 
processing to the U.S. mail system to: 
OFFICE OF THE ATTORNEY GENERAL 
CRIMINAL DIVISION, APPELLATE UNIT 
PO Box 87320 
Boise, ID 83720-0010 
\),,'? c V\ f_ I~,:, lo v -r-~- County Prosecuting Attorney 
c~"-.';)'-" __ ctJ_...._-{µov.-ikL,)e 
1
!_!15 It/ ladvt.) s{ 
C.a(.L .. Ad( 1,Jc~ £3bD5 
NOTICE OF APPEAL - 5 
Revised I 0/14/05 
r_/ 1? H J 
r. ~ /14~ vtt~l-- cik!/ 




fn,.esh G~'L2. J..<>pe.~ -;:/I 16oc 2-
Full Name of Party Filing This Docun!ent 
C ATKINSON, DEPUTY 
Tee. U,i:+G lilA P.o. l:?,c',L ')0010 
Mailing Address (Street or Post Office Box) 
& :se, tl:.lo '9:J ?o? 
City, State and Zip Code 
IN THE DISTRICT COURT OF THE Tl-\J RD JUDICIAL DISTRICT 





Case No.: Cv- 1ci1- c1 .. :~cc5* C 
MOTION AND AFFIDAVIT FOR 
PERMISSION TO PROCEED ON PARTIAL 
PAYMENT OF COURT FEES (PRISONER) 
IMPORTANT NOTICE: Idaho Code§ 31-3220A requires that you serve upon counsel for 
the county sheriff, the department of correction or the private correctional facility, 
whichever may apply, a copy of this motion and affidavit and any other documents filed 
in connection with this request. You must file proof of such service with the court when 
you file this document. 
ST A TE OF IDAHO ) 
) SS. 
County of ~A~R~ft ____ ) 
[/(I Plaintiff ] Defendant asks to start or defend this case on partial payment of court 
fees, and swears under oath 
1. This is an action for(type of case) 9on-G"'"'~d.-b\. r<-el:e-{ 5Gc:c-ej)~v.e__. . I 
believe I'm entitled to get what I am asking for. 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-1 OC 212512005 
0 
PAGE 1 
2. [ ] I have not previously brought this claim against the same party or a claim based on 
the same operative facts in any state or federal court. [~] I have filed this claim against the 
same party or a claim based on the same operative facts in a state or federal court. 
3. I am unable to pay all the court costs now. I have attached to this affidavit a current 
statement of my inmate account, certified by a custodian of inmate accounts, that reflects the 
activity of the account over my period of incarceration or for the last twelve ( 12) months, 
whichever is less. 
4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the 
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly 
balance in my inmate account for the last six (6) months. I also understand that I must pay the 
remainder of the filing fee by making monthly payments of 20% of the preceding month's 
income in my inmate account until the fee is paid in full. 
5. I verify that the statements made in this affidavit are true. I understand that a false 
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14) 
years. 
Do not leave any items blank. If any item does not apply, write "N/A". Attach additional pages 
if more space is needed for any response. 
IDENTIFICATION AND RESIDENCE: 
Na me: £': tr. e ,tlo (3-.,~ V"J t-- 1-i:. fC>-.. Other name(s) I have 
Address: 'J'.CL Vrt.;'f&-JJIA 
'I How long at that address? __ 1M_::t_v_c L_·, _2_.c_1_( _-l_o_I~~ ti;~:_;-._,,7 __ P hone: __ /J_,,/~~-r ____ _ 
Date and place of birth: ___ b_,/~;_l3_,_/~i~O_~_. --------------
DEPENDENTS: 
I am [~single [ ] married. If married, you must provide the following information: 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO 1-1 OC 212512005 
0 
PAGE 2 
My other dependents (including minor children) are: _ __,_1'-_f ,1-/_,_/4_,_- __________ _ 
INCOME: 
Other than my inmate account I have outside money from:-~~-----------
My spouse's income: $ µ/A per [ ] week [ ) month. 
ASSETS: 
List all real property (land and buildings) owned or being purchased by you. 
Your 
Address City State 
Legal 
Description 
List all other property owned by you and state its value. 
Description (provide description for each item) 
Notes and Receivables 
Bank/Credit Union/Savings/Checking Accounts 
Stocks/Bonds/Investments/Certificates of Deposit 
Retirement Accounts/IRAs/401 (k)s 




MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 















Credit Cards: (list each account number) 








MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
















How much can you borrow? ---~-~_; ___ From whom? __ __,_/_U_,,_/-'f-'t ___ _ 
When did you file your last income tax return? ~200 1 Amount of refund: T_.:_;;;_c_=-""'-----
PERSONAL REFERENCES: (These persons must be able to verify information provided) 
Name Address 
V'• -e 
MOTION AND AFFIDAVIT FOR PERMISSION TO 
PROCEED ON PARTIAL PAYMENT OF COURT FEES 
(PRISONER) 
CAO HOC 212512005 
Phone Years Known 
Signature 27 
£ r f'l.i?. s+-- (, .3YJ, 2. LD I' c:'.. -:z...... 
Typed or Printed Name 
PAGE 5 
000062 
= IDOC TRUST =========== OFFENDER BANK BALANCES ========== 06/08/2012 
Doc No: 16002 Name: LOPEZ, ERNESTO GARZA 
Account: CHK Status: ACTIVE 
ICC/UNIT G PRES FACIL 
TIER-1 CELL-11 
Transaction Dates: 06/08/2011-06/08/2012 
Beginning Total Total Current 
Balance Charges Payments Balance 
0.23 401.34 409.00 7.89 
================================ TRANSACTIONS ================================ 



















































































































































































IDOC TRUST =========== OFFENDER BANK BALANCES ========== 06/08/2012 = 
Doc No: 16002 Name: LOPEZ, ERNESTO GARZA 
Account: CHK Status: ACTIVE 












================================ TRANSACTIONS ================================ 
Date Batch Description Ref Doc Amount Balance 
---------- ------------- - - - - ------------- ---------- ---------- ------- - - -
03/22/2012 IC0578963-017 078-MET MAIL 191691 3.60DB 11.21 
03/23/2012 IC0579162-012 070-PHOTO COPY 191690 4.90DB 6.31 
04/03/2012 IC0580105-038 099-COMM SPL 4.44DB 1. 87 
04/05/2012 HQ0580595-007 026-JAIL IN COM MAR PAY 56.40 58.27 
04/05/2012 HQ0580596-002 062-CHILD SUPP 141511 28.20DB 30.07 
04/12/2012 HQ0581422-010 061-CK INMATE 195152 12.00DB 18.07 
04/17/2012 IC0581755-040 099-COMM SPL 10.44DB 7.63 
04/24/2012 IC0582466-043 099-COMM SPL 2.23DB 5.40 
05/08/2012 HQ0584101-007 026-JAIL IN COM APR PAY 50.70 56.10 
05/08/2012 HQ0584102-002 062-CHILD SUPP 141511 25.35DB 30.75 
05/09/2012 IC0584283-004 070-PHOTO COPY 200189 l.OODB 29.75 
05/15/2012 IC0584746-052 099-COMM SPL 6.50DB 23.25 
05/17/2012 HQ0585107-015 061-CK INMATE 201088 13.00DB 10.25 
05/22/2012 IC0585585-044 099-COMM SPL 2.36DB 7.89 
06 
i 3 
Address :res G-111.A, Vo. ')oc.;o 
-~i 1'-clako ~ 1 ?o? ___ _ 
CANYON COUNTY __ 
C ATKINSON, DEPU I y 
Defendant-Appel !ant 
IN THE DISTRICT COURT OF THE IHJtXP JUDICIAL DISTRICT ---
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANroN 
STA TE OF IDAHO, 
Plaintiff-Respondent, 
vs. 











~· Case No.cv-i.o11.-o:i.:815 C 




above entitled matter and moves this Honorable Court to grant Defendant-Appellant's Motion 
for Appointment of Counsel for the reasons more fully set forth herein and in the Affidavit in 
Support of Motion for Appointment of Counsel. 
I. Defendant-Appellant is currently incarcerated within the Idaho Department of 
Corrections under the direct care, custody and control of Warden __ --=c_"+"-"'----.. ----·--···-_, 
of the Ll::-1'0 Cor~&}i'o"\) Ce+tf·ev" ---
2. The issues to be presented in this case may become to complex for the Defendant-
Appellant to properly pursue. Defendant-Appellant lacks the knowledge and skill needed to 
represent him/herself. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOJNTMENT OF COUNSEL - I 
Revised 10/14/05 
Defendant-Appellant required assistance completing these pleadings, as~# 
was unable to do it~/~i@ 
4. Other: 
-rh 
DATED this L day of_~_·'-="-----------' 20.J.L. 
AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL 
ST ATE OF IDAHO 
County of_ A Jc, 
JI fvVu"*° c~v-1..C. i--o-£? '1_ _____ , after first being duly SW Orn Upon~ Oath, deposes 
and says as follows: 
I. I am the Affiant in the above-entitled case; 
3. I am indigent and do not have any funds to hire private counsel; 
4. I am without bank accounts, stocks, bonds, real estate or any other form of real 
property; 
5. I am unable to provide any other form of security; 
6. I am untrained in the law; 
7. If I am forced to proceed without counsel being appointed I will be unfairly 
handicapped in competing with trained and competent counsel of the State; 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2 
Revised 10/14/05 
Further your affiant sayeth naught. 
WHEREFORE, Defendant-Appellant respectfully prays that this Honorable 
Court issue it's Order granting Defendant-Appellant's Motion for Appointment of Counsel to 
represent his/her interest, or in the alternative grant any such relief to which it may appear the 
Defendant-Appellant is entitled to . 
. 4. 
DA TED This£ day 
·rr1 
SUBSCRIBED AND SWORN AND AFFIRMED to before me this a __ day 
of JZ1 Y~e__ _____ , 20 {2- . 
(SEAL) 
~~~&~ 
· Notary Public for Idaho 0. j ~ ~ 
Commission expires: -_lfLQ/~C! 13 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3 
Revised 10!14/05 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the £~ day of 
mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF 
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via 
prison mail system for processing to the U.S. mail system to: 
B ""l-<>V\ f. T by/ ov J Cz:,"?o,., County Prosecuting Attorney 
C ?"-:;,o~ Co~"-+I.; Co,.,;lh_c1, se 
1 
J J 15 Alb c-~ 
Cz,lJwell. JJ ~ho 8:,lbb 5 
) 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4 
Rev 1sed IOI 1-1105 
F i A.h~M 
JUL 0 3 ltl12 
r·ANYON COUNTY CLERK 
v ,,, H"T"''E1 O DEPUTY {:'P • ~'"'•rt ...__ , 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 












Case No. CV 2012-02895* C 
Petitioner/ Appellant, (Supreme Court Docket No. 40047) 
-vs-
THE STATE OF IDAHO, 
ORDER APPOINTING STATE 
APPELLATE PUBLIC DEFENDER 
ON APPEAL 
Respondent. 
TO: IDAHO STATE APPELLATE PUBLIC DEFENDER 
On June 13, 2012, the above-named Petitioner/ Appellant filed a Notice of Appeal 
from this Court's Order Striking Pleadings and Order of Dismissal filed May 18, 2012, 
together with a Motion and Affidavit in Support of Motion for Appointment of Counsel and 
Motion and Affidavit for Permission to Proceed on Partial Payment of Court Fees (Prisoner). 
Upon review of the file and record in this case, the Court finds and concludes, as 
ORDER APPOINTING STATE APPELLATE 




1. This appeal arises from this Court's order dismissing Petitioner's application 
for post-conviction relief pursuant to the Uniform Post-Conviction Procedure Act (UPCP A), 
I.C. § 19-4901 et seq., filed herein on March 26, 2012. 
2. Petitioner was previously convicted and sentenced in the underlying criminal 
case, State v. Ernesto Garza Lopez, Canyon County case number CR 2005-24716*C, no 
appeal was filed. 
3. Thereafter, Petitioner filed a Rule 3 5 motion for reduction of sentence in the 
underlying criminal case. Petitioner's Rule 35 motion was denied. Petitioner appealed from 
the denial of his Rule 35 motion. 
4. The Idaho Court of Appeals affirmed the denial of Petitioner's Rule 35 
motion in an unpublished decision, (2007 Unpublished Opinion No. 556, Docket No. 33362. 
5. Petitioner then filed an application for post-conviction relief in Canyon 
County case number CV 2007-7250*C. 
6. Petitioner's 2007 application for post-conviction relief was thereafter 
dismissed by Judge Ryan. Petitioner appealed from the dismissal of the 2007 post-
conviction relief act case. 
7. The Idaho Court of Appeals affirmed Judge Ryan's summary dismissal of the 
2007 post-conviction act case in an unpublished decision of the Idaho Court of Appeals 
(2011 Unpublished Opinion No. 383, Docket No. 37206). 
8. Petitioner filed his application for post-conviction reliefin this case on March 
ORDER APPOINTING ST A TE APPELLATE 
PUBLIC DEFENDER ON APPEAL 2 
26, 2012 and requested the appointment counsel to represent him in the post-conviction relief 
case. The Court appointed the Canyon County Public Defender to represent Petitioner on 
April 11,2012. 
9. A Notice of Intent to Summarily Dismiss Application for Post-Conviction 
Relief was filed and served on April 16, 2012. 
10. Petitioner's appointed counsel filed no response. 
11. Petitioner, on May 9, 2012 filed a prose Motion for Enlargement of Time to 
Respond together with an affidavit in support thereof on May 9, 2012. Neither was served on 
Petitioner's court appointed counsel. 
12. Petitioner's Motion for Enlargement of Time did not address in any fashion 
the Court's Notice oflntent to Summarily Dismiss. 
I 3. On May 18, 2012, this Court entered its Order Striking Pleadings and Order of 
Dismissal, dismissing Petitioner's Petition for Post-Conviction Relief. Petitioner's notice of 
appeal was filed June 13, 2012 together with his motion for appointment of counsel and 
motion for waiver of fees. 
Upon review of the pleadings, the Court being satisfied that the said Petitioner is an 
indigent person entitled to the services of the State Appellate Public Defender pursuant to 
Idaho Code § 19-4904; that this appeal is from an appealable order. 
GOOD CAUSE APPEARING, 
IT IS HEREBY ORDERED, and this does ORDER that the State Appellate Public 
Defender be, and is hereby, appointed to represent the above named Petitioner on the appeal 
ORDER APPOINTING ST A TE APPELLATE 
PUBLIC DEFENDER ON APPEAL 3 
from the dismissal of Petitioner's Application for Post-Conviction Relief 
IT IS FURTHER ORDERED, and this does ORDER, that trial defense counsel shall 
remain as counsel as record for all post-trial motions in the underlying criminal action. 
IT IS STILL FURTHER ORDERED, and this does ORDER, that 
Petitioner/Appellant's Motion for Fee Waiver be, and is hereby GRANTED. 
The State Appellate Public Defender is provided the following information 
concerning this case. 
I. The Petitioner's Post-Conviction Relief Act counsel is: 
Mark J. Mimura 
Canyon County Public Defender 
510 Arthur Street 
Caldwell, ID 83605 
2. Petitioner's pro se pleadings reflect that Petitioner's current address is: 
Ernesto Garza Lopez, #16002 
I.C.C., G-112A 
P. 0. Box 70010 
Boise, ID 83707 
A copy of Petitioner's prose Notice of Appeal filed June 13, 2012 (Supreme Court 
Docket # 4004 7) is attached hereto. 
DATED: 
ORDER APPOINTING ST A TE APP ELLA TE 
PUBLIC DEFENDER ON APPEAL 4 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Order Appointing 
State,Appellate Public Defender on Appeal was served upon the following persons on this 
~ dayof~2012. 
Ernesto Garza Lopez, IDOC No. 16002 
l.C.C., G-I I2A 
P. 0. Box 70010 
Boise, ID 83 707 
Mark J. Mimura 
Canyon County Public Defenders 
5 I 0 Arthur Street 
Caldwell, ID 83605 
Bryan F. Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
I I I 5 Albany St. 
Caldwell, ID 83605 
Idaho Department of Corrections 
CENTRAL RECORDS 
I299 N. Orchard St., Suite I I 0 




Canyon County Courthouse 
Caldwell, ID 83605 
Sara Thomas 
State Appellate Public Defender 
3050 N. Lake Harbor Lane, Ste. 100 
Boise, ID 83 703 
~:~~~ 
Dep rk 
ORDER APPOINTING STATE APPELLATE 
PUBLIC DEFENDER ON APPEAL 5 
In the Supreme Court of the State Qh!tltnk!~ra~---~9~.~ 
ERNESTO GARZA LOPEZ, 
Petitioner-Appellant, 
v. 













ORDER TO REMAND TO DISTRICT 
COURT AND SUSPEND APPEAL 
PROCEEDINGS 
Supreme Court Docket No. 40047-2012 
Canyon County No. 2012-2895 
A MOTION FOR ORDER SUSPENDING APPEAL AND REMANDING TO DISTRICT 
COURT FOR ENTRY OF JUDGMENT and BRIEF IN SUPPORT OF MOTION FOR ORDER 
SUSPENDING APPEAL AND REMANDING TO DISTRICT COURT FOR ENTRY OF 
JUDGMENT were filed by counsel for Appellant on December 2 l, 2012, requesting this Court for its 
order suspending this appeal and remanding to the district court for entry of a judgment or order as 
required by l.R.C.P. 58(a). Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION FOR ORDER SUSPENDING APPEAL 
AND REMANDING TO DlSTRICT COURT FOR ENTRY OF JUDGMENT be, and hereby is, 
GRANTED and the above entitled appeal shall be REMANDED TO THE DISTRICT COURT pending 
the entry of a final judgment or order pursuant to LR.C.P. 58(a). Upon the entry of a final judgment or 
order in this case. the DISTRICT COURT CLERK shall submit a certified copy to this Court and 
counsel at which time the due date for the filing of APPELLANT'S BRIEF shall be reset. 
IT FURTHER IS ORDERED that counsel for Appellant SHALL NOTIFY THIS COURT, IN 
WRITING, ON OR BEFORE THIRTY (30) DAYS of the date of this Order, and EVERY THIRTY (30) 
DAYS THEREAFTER, regarding the status of proceedings in this appeal and this appeal shall be 
SUSPENDED pending further Order of this Court. 
DATEDthis i'f""' dayofJanuary,2013. 
cc: Counsel of Record 
District Court Clerk 
District Judge James C. Morfitt 
For the Supreme Court 
ORDER TO REMAND TO DISTRICT COURT AND SUSPEND APPEAL PROCEEDINGS - Docket No. 40047-2012 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Petitioner, 
-vs-













Case No. CV 2012-02895*C 
JUDGMENT OF DISMISSAL 
This Court having given Notice of Intent to Summarily Dismiss Application for Post-
Conviction Relief setting-forth the grounds upon which the Court intended to order summary 
dismissal of the above-entitled action and granting Petitioner twenty (20) days in which to respond 
to the proposed dismissal and the Court having thereafter entered its Order finding no genuine issues 
of material fact that, if resolved in favor of Petitioner, had been presented to the Court which would 
JUDGMENT OF DISMISSAL 1 
entitle Petitioner to the relief requested and, 
Good cause appearing, 
JUDGMENT 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, and this does ORDER, 
ADJUDGE AND DECREE, that this Petitioner's Application for Post-Conviction Relief be, and is 
hereby, DISMISSED with prejudice. 
~ DATED: January 2P,2013. 
JUDGMENT OF DISMISSAL 2 
0 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing Judgment of Dismissal 
was served upon the following persons on this day of January, 2013. 
Ernesto Garza Lopez, IDOC No. 16002 
I.C.C., G-Pod 
P. 0. Box 70010 
Boise, ID 83 707 
Bryan F. Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany St. 
Caldwell, ID 83605 
Idaho Department of Correction 
CENTRAL RECORDS 
1299 N. Orchard St., Suite 110 
Boise, ID 83706-2266 
Sara Thomas 
STATE APPELLATE PUBLIC DEFENDER 
3050 W. Lake Harbor Lane, Ste. 100 
(Supreme Court Docket No. 40047-2012) 
Boise, ID 83703 
Clerk of the Court 
IDAHO SUPREME COURT 
P. 0. Box 83720 
Boise, ID 83720-0101 
JUDGMENT OF DISMISSAL 
(Supreme Court Docket No. 40047-2012) 
(Certified Copy) 
Chris Yamamoto, 
Clerk of the District Court 
By: -~=--" -' -- -'---'-=-'~==-"' ~ "'-" -'') ~) __ 
Deputy Clerk 
3 
In the Supreme Court of the State ~ffld~ll&.~9 
JAN 3 2013 









CANYON COUNTY CLERK 
T RANDALL, DEPUTY 
ORDER DISMISSING APPEAL Petitioner-Appellant, 
WITHOUT PREJUDICE 
v. 
STATE OF IDAHO, 
Supreme Court Docket No. 40047-2012 
Canyon County No. 2012-2895 
Respondent. 
1. On January 16, 2013, this Court issued an ORDER TO REMAND TO DISTRICT 
COURT AND SUSPEND APPEAL PROCEEDINGS wherein the above entitled appeal 
was remanded to the district court pending the entry of a final judgment or order 
pursuant to I.R.C.P. 58(a). Upon the entry of a final judgment or order, the due date for 
the filing of APPELLANT'S BRIEF would be reset and proceedings in this appeal were 
SUSPENDED pending further Order of this Court. 
2. On January 23, 2012, this Court received a certified copy of a JUDGMENT OF 
DISMISSAL file stamped in the district court on January 22, 2013. 
Therefore, good cause appearing, 
IT HEREBY IS ORDERED that the above entitled appeal be, and hereby is, DISMISSED 
WITHOUT PREJUDICE for the reason the document entitled, "JUDGMENT OF DISMISSAL" 
does not conform to I.R.C.P. 54(a), specifically, that it shall not contain the record of prior 
proceedings. "1 ,e: 
DATED thisd'f day of January, 2013. 
cc: Counsel of Record 
District Court Clerk 
District Judge James C. Morfitt 
ORDER DISMISSING APPEAL WITHOUT PREJUDICE - Docket No. 40047-2012 
FEB 0 4 
COUNTY 
T RANDALL, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Petitioner, 
-vs-













Case No. CV 2012-02895*C 
JUDGMENT OF DISMISSAL 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED, and this does ORDER, 
ADJUDGE AND DECREE, that this Petitioner's Application for Post-Conviction Relief be, and is 
hereby, DISMISSED with prejudice. 
DATED: February 3£;2013. 
JUDGMENT OF DISMISSAL 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and corre4copy of the foregoing Judgment of Dismissal 
was served upon the following persons on this day of February, 2013. 
Ernesto Garza Lopez, IDOC No. 16002 
I.C.C., G-Pod 
P. 0. Box 70010 
Boise, ID 83 707 
Bryan F. Taylor 
I 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany St. 
Caldwell, ID 83605 
Idaho Department of Correction 
CENTRAL RECORDS 
1299 N. Orchard St., Suite 110 
Boise, ID 83 706-2266 
Sara Thomas 
STA TE APPELLATE PUBLIC DEFENDER 
3050 W. Lake Harbor Lane, Ste. 100 
(Supreme Court Docket No. 40047-2012) 
Boise, ID 83 703 
Chris Yamamoto, 
Clerk of the District Court 
By: _ _j____,_· ~-----'--=----'-' _1 -
Deputy Clerk 
JUDGMENT OF DISMISSAL 2 
~-~--"'·· AkJ~ I q.M. 
Robyn Fyffe 
ISBA# 7063 
FEB 2 0 2013 
NEVIN, BENJAMIN, McKAY & BARTLETT LLP 
P.O. Box 2772 
CANYON COUNTY CLERK 
R BERRY, DEPUTY 
303 W. Bannock 
Boise, Idaho 83701 
(208) 343-1000 
Attorneys for Petitioner-Appellant 
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT OF 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Petitioner-Appellant, 
vs. 











Case No. CV-2012-2895-C 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENT, State of Idaho, AND ITS ATTORNEY, 
the Canyon County Prosecutor, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, Ernesto Lopez, appeals against the above named 
Respondent to the Idaho Supreme Court from the final judgment denying Appellant's petition for 
post-conviction relief, entered in the above entitled action on the 4th day of February, 2013, the 
Honorable James Morfitt, presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or 
order described in paragraph 1 above are appealable orders under and pursuant to Rule 11 (a)(l) 
I.A.R. 
1 •NOTICE OF APPEAL 
L 
3. A preliminary statement of the issues on appeal is listed below which the Appellant 
then intends to assert in the appeal; provided, any such list of issues on appeal shall not prevent 
the Appellant from asserting other issues on appeal. 
• Whether the district court erred in striking Mr. Lopez's pro se request for 
additional time to respond to the Notice of Intent to Dismiss instead of construing 
that request as a motion to proceed prose and in refusing to grant Mr. Lopez's 
request for additional time. 
4. No order sealing any portion of the record has been issued. 
5. Transcript: 
(a) No reporter's transcript is requested. 
6. Clerk's Record: 
(a) The Clerk's Record in this case has previously been prepared in Supreme 
Court Case No. 40047. No additional documents are requested in this appeal. 
7. I certify: 
(a) That the Appellant is exempt from paying the appellate filing fee because 
there is no filing fee for post-conviction petitions and because the Court has found 
him to be indigent. 
( e) That service has been made upon all paiiies required to be served pursuant to 
Rule 20 (and the Attorney General of Idaho pursuant to Section 67-140 I (1 ), Idaho 
Code). 
2 •NOTICE OF APPEAL 
DATED THIS 
obyn Fyffe 
Attorney for the Appellant Ernesto Garza Lopez 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY That on thi( 1 day of February, 2013, I caused a true and correct 
copy of the foregoing document to be served to the following: 
Canyon County Prosecuting Attorney 
I I 15 Albany Street 
Caldwell, ID 83605 
Idaho Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ID 83 720-00 I 0 
State Appellate Public Defender 
3050 Lake Harbor Ln., Ste. I 00 
Boise, ID 83 703 






NEVIN, BENJAMIN, McKAY & BARTLETT LLP 
P.O. Box 2772 
303 W. Bannock 
Boise, Idaho 83701 
(208) 343-1000 
Attorneys for Petitioner-Appellant 
F I A.~ t=1i I ~.M. 
FEB 2 0 2013 
CANYON COUNTY CLERK 
R BERRY, DEPUTY 
IN THE DISTRJCT COURT FOR Tl1E THIRD JUDICIAL DISTRICT OF 
THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Petitioner-Appellant, 
vs. 











Case No. CV-2012-2895-C 
MOTION TO APPOINT STATE 
APPELLATE PUBLIC DEFENDER 
ON APPEAL 
The Petitioner, Ernesto Lopez, through counsel Robyn Fyffe, pursuant to the Sixth and 
Fourteenth Amendments to the United States Constitution, Article 1, § 13 of the Idaho 
Constitution and I.C. § § 19-852(b )(2) and 19-4904, asks this Court to appoint the Office of the 
State Appellate Public Defender ("SAPD") to represent him on the appeal from the Cami's 
Judgment of Dismissal of his application for post-conviction relief. Good cause exists to grant 
this Motion because Mr. Lopez has previously been found indigent and is currently incarcerated 
at Idaho Correctional Center in Boise, Idaho. He wishes to appeal the dismissal of his post-
conviction application but cannot afford counsel. The SAPD was previously appointed to 
represent Mr. Lopez in an appeal from the denial of the instant petition for post-conviction relief, 
1 • MOTION TO APPOINT STATE APPELLATE PUBLIC DEFENDER ON APPEAL 
which was dismissed without prejudice because the Judgement of Dismissal did not conform 
with the requirements ofldaho Rule of Civil Procedure 54(a). 
DATED this /tf 
day ofFe~-~- . -----~-------
Robyn Fyffe 
Attorney for Ernesto Garza Lopez 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on this /1 day of February, 2013, I caused a true and correct 
copy of the foregoing document to be served to the following: 
Canyon County Prosecuting Attorney 
1115 Albany Street 
Caldwell, ID 83605 
Idaho Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ID 83720-0010 
State Appellate Public Defender 
3050 Lake Harbor Ln., Ste. 100 
Boise, ID 83 703 
~.Mail 
~-
via U.S. Mail 
..-vial.J.S. Mail 
r----r--Z 'Robyn Fyffe 
2 • MOTION TO APPOINT ST A TE AP PELLA TE PUBLIC DEFENDER ON APPEAL 
In the Supreme Court of the State of Idaho 
ERNESTO GARZA LOPEZ, 
Petitioner-Appellant, 
v. 













FEB 2 2 2013 
CANYON COUNTY CLERK 
K WALDEMER, DEPUTY 
Supreme Court Docket No. 40047-2012 
Canyon County Docket No. 2012-2895 
TO: THIRD JUDICIAL DISTRICT, COUNTY OF CANYON. 
The Court having entered an Order dismissing this appeal, without prejudice, on 
January 31, 2013; therefore, 
IT IS HEREBY ORDERED that the appeal herein be, and hereby is, DISMISSED, 
without prejudice. 
DATED this _Jd:_ ___ day of February, 2013. 
cc: Counsel of Record 
District Court Clerk 
District Court Judge 
MAR 0 7 2013 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ,, 
Petitioner, 
-vs-












Case No. CV 2012-02895*C 
ORDER APPOINTING ST ATE 
APPELLATE PUBLIC DEFENDER 
TO: IDAHO ST A TE APPELLATE PUBLIC DEFENDER 
On February 20, 2013, the above named Petitioner/Appellant filed a Notice of Appeal 
from this Court's Judgment of Dismissal filed February 4, 2013, together with a Motion to 
Appoint State Appellate Public Defender on Appeal. 
Upon review of the file and records in this case, the Court finds and concludes as 
follows: that the said Petitioner/ Appellant is an indigent person entitled to the services of the 
State Appellate Public Defender pursuant to Idaho Code § 19-870; and, that the appeal is 
ORDER APPOINTING ST ATE 
APPELLATE PUBLIC DEFENDER 
0 
1 
from a judgment or order enumerated in Idaho Code § 19-870 (1 ); and, 
GOOD CAUSE APPEARING, 
IT IS HEREBY ORDERED, and this does ORDER that the State Appellate Public 
Defender be, and is hereby, appointed to represent the above named Petitioner/ Appellant on 
the appeal from the dismissal of Petitioner's Application for Post-Conviction Relief. 
IT IS FURTHER ORDERED, and this does ORDER, that trial defense counsel shall 
remain as counsel as record for all post-trial motions in the underlying criminal action. 
The State Appellate Public Defender is provided the following information 
concerning this case. 
1. The Petitioner's Post-Conviction Relief Act counsel is: 
Robyn Fyffe 
NEVIN, BENJAMIN, McKAY & BARTLETT, LLP 
P.O. Box 2772 
Boise, ID 83701 
2. Petitioner's prose pleadings reflect that Petitioner's current address is: 
Ernesto Garza Lopez, IDOC # 16002 
I.C.C.. 11 lA 
P. 0. Box 70010 
Boise, ID 83707 
A copy of Petitioner's Notice of Appeal filed February 20, 2013 is attached hereto . 
. :r;( 
DATED: March b 2013 
ORDER APPOINTING STATE 
APPELLATE PUBLIC DEFENDER 2 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that a true and correct copy of the foregoing Order was mailed to 
the following persons on this day of~2013. 
M~rtk 
Bryan F. Taylor 
CANYON COUNTY PROSECUTING ATTORNEY 
Canyon County Courthouse 
1115 Albany Street 




Canyon County Courthouse 
1115 Albanty Street 
Caldwell, ID 83605 
NEVIN, BENJAMIN, McKAY & BARTLETT, LLP 
P.O. Box 2772 
Boise, ID 83701 
Idaho Department of Correction 
CENTRAL RECORDS 
1299 N. Orchard, Suite 1 IO 
Boise, ID 83 706 
Idaho Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ID 38720-00100 
Sara Thomas VIA Mail and FAX to (208) 334-2985 
State Appellate Public Defender 
3050 W. Lake Harbor Lane, Ste. 100 
Boise, ID 83 703 
ORDER APPOINTING STATE 
APPELLATE PUBLIC DEFENDER 
0 
Chris Yamamoto, 






NEVIN, BENJAMIN, McKAY & BARTLETT LLP 
P.O. Box 2772 
303 W. Bannock 
Boise, Idaho 83701 
(208) 343-1000 
Attorneys for Petitioner-Appellant 
F I Ljilli I D 
-~---A.M. l2ti--1__P.M. 
FEB 2 0 2013 
CANYON COUNTY CLERK 
R BERRY, DEPUTY 
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT OF 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
ERNESTO GARZA LOPEZ, 
Petitioner-Appellant, 
vs. 











Case No. CV-2012-2895-C 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENT, State of Idaho, AND ITS ATTORNEY, 
the Canyon County Prosecutor, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN TFIAT: 
1. The above named Appellant, Ernesto Lopez, appeals against the above named 
Respondent to the Idaho Supreme Court from the final judgment denying Appellant's petition for 
post-conviction relief, entered in the above entitled action on the 4th day of February, 2013, the 
Honorable James Morfitt, presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or 
order described in paragraph 1 above are appealable orders under and pursuant to Rule 11 (a)(l) 
LA.R. 
1 •NOTICE OF APPEAL 
0 
3. A prelimina _, atement of the issues on appeal is listc clow which the Appellant 
then intends to assert in the appeal; provided, any such list of issues on appeal shall not prevent 
the Appellant from asse1iing other issues on appeal. 
Whether the district comi erred in striking Mr. Lopez's prose request for 
additional time to respond to the Notice of Intent to Dismiss instead of construing 
that request as a motion to proceed prose and in refusing to grant Mr. Lopez's 
request for additional time. 
4. No order sealing any portion of the record has been issued. 
5. Transcript: 
(a) No reporter's transcript is requested. 
6. Clerk's Record: 
(a) The Clerk's Record in this case has previously been prepared in Supreme 
Court Case No. 40047. No additional documents arc requested in this appeal. 
7. I certify: 
(a) That the Appellant is exempt from paying the appellate filing fee because 
there is no filing fee for post-conviction petitions and because the Court has found 
him to be indigent. 
( e) That service has been made upon all parties required to be served pursuant to 
Rule 20 (and the Attorney General of Idaho pursuant to Section 67-1401(1), Idaho 
Code). 
2 • NOTICE OF APPEAL 
0 
DATED THIS dav of Fe.hr~ 
-~--- , ;:<:;;~ 
' . 
obyn Fyffe 
Attorney for the Appellant Ernesto Garza Lopez 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY That on ~hi( 1 _day of February, 2013, I caused a true and correct 
copy of the foregoing document to be served to the following: 
Canyon County Prosecuting Attorney 
1115 Albany Street 
CaldYvell, ID 83605 
Idaho Attorney General 
Criminal Law Division 
P.O. Box 83720 
Boise, ID 83720-0010 
State Appellate Public Defender 
3050 Lake Harbor Ln., Ste. 100 
Boise, ID 83 703 





IN THE DISTRJCT COURT OF THE THIRD JUDICIAL DISTRJCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 








) Case No. CV-12-02895*C 
) 
) 






I, CHRJS YAMAMOTO, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that the 
following is being sent as an exhibit: 
Presentence Investigation Report (from Case #CR05-24716*C) 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal 
CERTIFICATE OF EXHIBITS 
CHRJS YAMAMOTO, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and for the County of Canyon. 
Deputy 
00 9 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
















Case No. CV-12-02895*C 
CERTIFICATE OF CLERK 
I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and 
foregoing Record in the above entitled case was compiled and bound under my direction 
as, and is a true, full correct Record of the pleadings and documents under Rule 28 of 
the Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
CERTIFICATE OF CLERK 
CHRISY AMAMOTO, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and for the County of Canyon. 
Deputy 
009 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
















Supreme Court No. 40751-2013 
CERTIFICATE OF SERVICE 
I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of 
the State of Idaho, in and for the County of Canyon, do hereby certify that I have 
personally served or had delivered by United State's Mail, postage prepaid, one copy of the 
Clerk's Record to the attorney of record to each party as follows: 
Sara Thomas, State Appellate Public Defender, 3050 N. Lake Harbor Lane, 
Ste. 100, Boise, Idaho 83703 
Lavvrence G. Wasden, Attorney General, Statehouse, Boise, Idaho 83720 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
CERTIFICATE OF SERVICE 
CHRISY AMAMOTO, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and for the County of Canyon. 
Deputy 
009 
